§236.5

§236.5 Fingerprints and photographs.

Every alien 14 years of age or older
against whom proceedings based on de-
portability under section 237 of the Act
are commenced under this part by serv-
ice of a notice to appear shall be
fingerprinted and photographed. Such
fingerprints and photographs shall be
made available to Federal, State, and
local law enforcement agencies upon
request to the district director or chief
patrol agent having jurisdiction over
the alien’s record. Any such alien, re-
gardless of his or her age, shall be pho-
tographed and/or fingerprinted if re-
quired by any immigration officer au-
thorized to issue a notice to appear.
Every alien 14 years of age or older who
is found to be inadmissible to the
United States and ordered removed by
an immigration judge shall be
fingerprinted, unless during the pre-
ceding year he or she has been
fingerprinted at an American consular
office.

§§236.6—236.9 [Reserved]

Subpart B—Family Unity Program

§236.10 Description of program.

The family unity program imple-
ments the provisions of section 301 of
the Immigration Act of 1990, Public
Law 101-649. This Act is referred to in
this subpart as “IMMACT 90”°.

§236.11 Definitions.

In this subpart, the term:

Eligible immigrant means a qualified
immigrant who is the spouse or unmar-
ried child of a legalized alien.

For purposes of §§236.10 to 236.18 only,
Legalized alien means an alien who:

(1) Is a temporary or permanent resi-
dent under section 210 or 245A of the
Act;

(2) Is a permanent resident under sec-
tion 202 of the Immigration Reform and
Control Act of 1986 (Cuban/Haitian Ad-
justment); or

(3) Is a naturalized U.S. citizen who
was a permanent resident under sec-
tion 210 or 245A of the Act or section
202 of the Immigrant Reform and Con-
trol Act of 1986 (IRCA) (Cuban/Haitian
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Adjustment), and maintained such a
status until his or her naturalization.

[62 FR 10360, Mar. 6, 1997, as amended at 65
FR 43679, July 14, 2000]

§236.12 Eligibility.

(a) General. An alien who is not a law-
ful permanent resident is eligible to
apply for benefits under the Family
Unity Program if he or she establishes:

(1) That he or she entered the United
States before May 5, 1988 (in the case of
a relationship to a legalized alien de-
scribed in subsection (b)(2)(B) or
(0)(2)(C) of section 301 of IMMACT 90),
or as of December 1, 1988 (in the case of
a relationship to a legalized alien de-
scribed in subsection (b)(2)(A) of sec-
tion 301 of IMMACT 90), and has been
continuously residing in the United
States since that date; and

(2) That as of May 5, 1988, (in the case
of a relationship to a legalized alien de-
scribed in subsection (b)(2)(B) or (b)(2)
(C) of section 301 of IMMACT 90) or as
of December 1, 1988, (in the case of a re-
lationship to a legalized alien described
in subsection (b)(2) (A) of section 301 of
IMMACT 90), he or she was the spouse
or unmarried child of a legalized alien,
and that he or she has been eligible
continuously since that time for fam-
ily-sponsored immigrant status under
section 203(a) (1), (2), or (3) or as an im-
mediate relative under section 201
(b)(2) of the Act based on the same re-
lationship.

(b) Legalization application pending as
of May 5, 1988 or December 1, 1988. An
alien whose legalization application
was filed on or before May 5, 1988 (in
the case of a relationship to a legalized
alien described in subsection (b)(2)(B)
or (b)(2)(C) of section 301 of IMMACT
90), or as of December 1, 1988 (in the
case of a relationship to a legalized
alien described in subsection (b)(2)(A)
of section 301 of IMMACT 90), but not
approved until after that date will be
treated as having been a legalized alien
as of May 5, 1988 (in the case of a rela-
tionship to a legalized alien described
in subsection (b)(2)(B) or (b)(2)(C) of
section 301 of IMMACT 90), or as of De-
cember 1, 1988 (in the case of a relation-
ship to a legalized alien described in
subsection (b)(2)(A) of section 301 of
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IMMACT 90), for purposes of the Fam-
ily Unity Program.

[62 FR 10360, Mar. 6, 1997, as amended at 65
FR 43679, July 14, 2000]

§236.13 Ineligible aliens.

The following categories of aliens are
ineligible for benefits under the Family
Unity Program:

(a) An alien who is deportable under
any paragraph in section 237(a) of the
Act, except paragraphs (1)(A), (1)(B),
(1)(C), and (3)(A); provided that an alien
who is deportable under section
237(a)(1)(A) of such Act is also ineli-
gible for benefits under the Family
Unity Program if deportability is based
upon a ground of inadmissibility de-
scribed in section 212(a)(2) or (3) of the
Act;

(b) An alien who has been convicted
of a felony or three or more mis-
demeanors in the United States;

(c) An alien described in section
241(b)(3)(B) of the Act; or

(d) An alien who has committed an
act of juvenile delinquency (as defined
in 18 U.S.C. 5031) which if committed
by an adult would be classified as:

(1) A felony crime of violence that
has an element the use or attempted
use of physical force against another
individual; or

(2) A felony offense that by its nature
involves a substantial risk that phys-
ical force against another individual
may be used in the course of commit-
ting the offense.

[62 FR 10360, Mar. 6, 1997, as amended at 65
FR 43680, July 14, 2000]

§236.14 Filing.

(a) General. An application for bene-
fits under the Family Unity Program
must be filed at the service center hav-
ing jurisdiction over the alien’s place
of residence. A Form I-817 Application
for Benefits Under the Family Unity
Program, must be filed with the cor-
rect fee required in §103.7(b)(1) of this
chapter and the required supporting
documentation. A separate application
with appropriate fee and documenta-
tion must be filed for each person
claiming eligibility.

(b) Decision. The service center direc-
tor has sole jurisdiction to adjudicate
an application for benefits under the

§236.15

Family Unity Program. The director
will provide the applicant with specific
reasons for any decision to deny an ap-
plication. Denial of an application may
not be appealed. An applicant who be-
lieves that the grounds for denial have
been overcome may submit another ap-
plication with the appropriate fee and
documentation.

(c) Referral of denied cases for consider-
ation of issuance of motice to appear. If
an application is denied, the case will
be referred to the district director with
jurisdiction over the alien’s place of
residence for consideration of whether
to issue a notice to appear. After an
initial denial, an applicant’s case will
not be referred for issuance of a notice
to appear until 90 days from the date of
the initial denial, to allow the alien
the opportunity to file a new Form I-
817 application in order to attempt to
overcome the basis of the denial. How-
ever, if the applicant is found not to be
eligible for benefits under §236.13(b),
the Service reserves the right to issue
a notice to appear at any time after
the initial denial.

[62 FR 10360, Mar. 6, 1997, as amended at 65
FR 43680, July 14, 2000]

§236.15 Voluntary departure and eligi-
bility for employment.

(a) Authority. Voluntary departure
under this section implements the pro-
visions of section 301 of IMMACT 90,
and authority to grant voluntary de-
parture under the family unity pro-
gram derives solely from that section.
Voluntary departure under the family
unity program shall be governed solely
by this section, notwithstanding the
provisions of section 240B of the Act
and 8 CFR part 240.

(b) Children of legaliced aliens. Chil-
dren of legalized aliens residing in the
United States, who were born during an
authorized absence from the United
States of mothers who are currently
residing in the United States under
voluntary departure pursuant to the
Family Unity Program, may be grant-
ed voluntary departure under section
301 of IMMACT 90 for a period of 2
years.

(¢c) Duration of voluntary departure. An
alien whose application for benefits
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